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IN THE COURT OF JUDICIAL MAGISTRATE FIRST CLASS,  

Dhubri 

Present: Sri Siddarth Brook, A.J.S 

……………………………………………………………………………………………………………  

C.R. Case No: 2998 of 2015 

 u/s 447/34 and 323/34 of IPC  

 Shahjahn Mollah 

…Complainant 

Vs. 

1. Abul Hussain 

2. Moyez Ali 

3. Fatik Dewani 

4. Moynal Dewani 

… Accused Persons 

………………………………………………………………………………………………………………  

Evidence of the Complainant recorded on : 04.04.2018, 09.08.2018, 15.02.2019,  

          14.02.2019, 20.02.2019, 29.03.2019. 

Offence Explained on      : 31.05.2017 

Evidence of the Defence recorded on    : No evidence was adduced. 

Arguments heard on      : 19.09.2019  

Judgment delivered on      : 14.11.2019  

…………………………………………………………………………………………………………… 

Appearing for Prosecution : Mr. G.U. Ahmed  

Appearing for Defence  : Mr. Naser Ali Sk.  

…………………………………………………………………………………………………………… 

JUDGMENT 

1. Accused persons namely Abul Hussain, Moyez Ali, Fotik Dewani and Moynal 

Dewani stands trial for offence punishable under section 447/34 and 323/34  

IPC on a complaint made before Court by Shahjahan Mollah. 
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2. The complainant in his complaint has stated that on 05.10.2011 at about 6.00 

a.m. all the accused persons armed with lathi, fala and machete entered into 

the land occupied by the complainant and demanded Rupees One Lakh. 

Accused persons also destroyed the crops of complainant amounting to 

Rs.50,000/- by means of a tractor. The accused persons demanded Rupees 

One Lakh from the complainant prior to six months of the date of lodging the 

F.I.R and threatened that if their demand of Rupees One Lakh is not fulfilled, 

then the accused persons would hire dacoit from Bangladesh and would kill the 

complainant and his family members. Complainant also tried to restrain the 

accused persons from destroying his crops, but could not succeed. The 

complainant was possessing the disputed land since last 35 years by 

constructing dwelling house and cultivating the said land. Accused persons also 

threatened the complainant that if he enters into the disputed land, they will 

kill him. Thereafter, the complainant filed this present case. 

3. Accordingly, complainant and other witnesses were examined u/s 200 and 202 

CrPC as CWs, and after finding prima facie materials, cognizance of the offence 

was taken u/s 447/34 and 323/34 of IPC. Processes were issued accordingly. 

On appearance of the accused persons, evidence before charge of the five 

numbers of PWs were recorded u/s 244 of Cr.P.C. On the basis of this evidence, 

a formal charge under sections 447/34 and 323/34 IPC were read over and 

explained to the accused persons namely (i) Abul Hussain, (ii) Moyez Ali, (iii) 

Fotik Dewani and (iv) Moynal Dewani, to which they have pleaded not guilty 

and claimed to be tried. The PWs were cross examined and evidence of 

prosecution was closed. The accused persons were examined under section 

313, CrPC. They denied all the allegations and declined to adduced evidence in 

support of their defence. I have heard the arguments of both sides and gone 

through all the evidence adduced on record.  

POINTS FOR DETERMINATION  

4. In a criminal case the burden is always upon the prosecution to establish its 

case beyond all reasonable doubt. Till then the accused person is considered 

to be innocent. In order to adjudicate whether the prosecution has managed 
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to establish its case or not, I have taken up the following points for 

determination: 

a. Whether the accused persons on 05.10.2011 at about 6.00 a.m., in 

furtherance of the common intention of all, committed criminal trespass 

by entering into the property of the informant with intent to commit an 

offence, and thereby committed the offence punishable under Section 

447 read with section 34 of the Indian Penal Code, 1860? 

b. Whether the accused persons on 05.10.2011 at about 6.00 a.m., in 

furtherance of their common intention, voluntarily caused hurt to the 

informant; and thereby committed the offence punishable under Section 

323 read with section 34 of the Indian Penal Code, 1860? 

DISCUSSION, DECISION AND REASON THEREOF  

5. PW-1 (Shahjahan Mollah) has deposed that on the date of occurrence at about 

6.00-6.30 a.m all the above mentioned accused persons came to his house with 

a paper, showing that they have purchased his land from some person 

belonging to Boxirhat. Thereafter, on the next day early morning, 50/60 people 

armed with lathi and fala and a tractor and ran the tractor over his mati-kalai 

crops spreading over 10 bighas of land. His crops were destroyed and so he 

filed a case in Dhubri Police Station but the matter was amicably compromised 

as the accused persons gave an undertaking that they will not repeat the same 

as the said land belongs to him. For one year everything went peacefully and 

again the same dispute as aforesaid started. The accused persons demanded 

Rs. One lakh and threatened that if the demand is not fulfilled then, their 

relatives from Bangladesh will come and harm him. Thereafter, he filed this 

present case. During his cross-examination he has deposed that initially he had 

filed an FIR but police submitted final report. However he filed a protest petition 

against the final report submitted by the police and as such the present case is 

continuing. He has not submitted any document of title with respect to the land 

over which the occurrence took place. He has denied all the suggestions put 

forth by the defence. 

6. PW-2 (Saha Alom Mollah) has deposed that at that time, he was present at the 

place of occurrence and he has narrated that at the time of occurrence the 
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accused persons along with 50-100 peoples came in a tractor to the place of 

occurrence and started to plough 10 bighas of land of Shahjahan Mollah where 

the complainant had grown mati-kalai crops. He tried to restrain the accused 

persons but failed as accused persons have threatened him and said that if the 

amount of Rs. One lakh is not paid to the accused person they would get the 

complainant and his family members killed by hired dacoits from Bangladesh. 

During his cross-examination, he has deposed that complainant Shajahan 

Mollah is his own brother. He further deposed that on the date of occurrence 

Police visited the place of occurrence and enquired the matter and filed final 

report. He has denied that the complainant does not have any land. He has 

denied all other suggestions put by the defence.  

7. PW-3 (Surat Jamal Mollah) has deposed that at the time of occurrence he saw 

the accused persons ploughing in the plot of Shahjahan Mollah with a tractor. 

He along with the other witnesses namely Saha Alom Mollah, Jakir Mollah, 

Jahanuddin Mollah came forward and tried to resist the accused persons but 

failed as accused persons have threatened him and said that if the amount of 

Rs. One lakh is not paid to the accused person they would get the complainant 

and his family members killed by hired dacoits from Bangladesh. During his 

cross-examination he has deposed that the disputed land is a khas land. He 

does not know whether there is any land documents with respect to the said 

land. Witness Saha Alom, Jakir, and Jahanuddin Mollah are own brothers of 

complainant. He has denied all other suggestions put by the defence. 

8. PW-4 (Zakir Hussain) has deposed that the incident occurred on the land of 

Shahjahan Mollah. He has seen the complainant cultivating in the said land 

since his childhood. He also deposed that he saw many persons including 

accused persons running tractor over the land of the complainant. He along 

with the other witnesses namely Saha Alom Mollah, Surat Jamal, Jahanuddin 

Mollah came forward and tried to resist the accused persons but failed as 

accused persons have threatened him and said that if the amount of Rs. One 

lakh is not paid to the accused person they would get the complainant and his 

family members killed by hired dacoits from Bangladesh. During his cross-

examination he deposed that his house is situated at a distance of 2 miles from 



Page 5 of 7 
 

Typed by me: Shri Siddarth Brook 
JMFC, Dhubri. 

the land in question. He also deposed that PWs Saha Alom, Jahanuddin and he 

are brothers of the complainant. He has denied all other suggestions put by the 

defence. 

9. PW-5 (Jahanuddin Mollah) has deposed that he was present at his house. The 

place of occurrence is situated in the agricultural field of Shahjahan Mollah at 

Kalapakani Pt. II and his house is 1 km away from the place of occurrence. He 

has further deposed that he heard Moinal Dewani and some people had 

ploughed the land of Shahjahan Mollah and when he reached the place of 

occurrence at about 10 a.m. in the morning and found no one there. However 

he saw that the land of Shahjahan Mollah had signs of being ploughed. During 

his cross-examination he has denied all other suggestions put by the defence. 

10. Having discussed the entire evidence of the prosecution, now let me proceed 

to discuss if the offence punishable under section 447 and 323 of the IPC is 

made out or not. 

11. Firstly, as regards the offence punishable under section 447 of IPC is concerned 

the prosecution has not produced any document of title showing that the 

complainant has right, title and interest over the disputed land. However all the 

PWs have deposed that the said disputed land was in possession of the 

complainant wherein the complainant had grown mati-kalai crops. The 

evidence of PW-1 reveals that accused persons showed the complainant a piece 

of paper on the basis of which the accused persons claimed title over the 

disputed land. This clearly shows that complainant and the accused person has 

a land dispute which is of civil in nature. Now the question arises is that whether 

the entry of the accused person into the disputed land can be termed as 

criminal trespass? In order to answer this, it must be proved that accused 

persons entered the disputed land with an intent to commit an offence or to 

intimidate, insult or annoy. It appears from the facts placed on record that 

accused persons tried to occupy the disputed land which according to them 

belongs to them. Under such circumstance it is difficult to ascertain that the 

accused persons acted with a guilty mind i.e. to commit an offence or to 

intimidate, insult or annoy. As the prosecution has failed to prove the guilty 

intention of the accused persons as required under section 441 of IPC therefore 
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I do not deem it just to hold accused persons culpable under section 447 of 

IPC.  

12. Lastly, as regards the offence punishable under section 323 of the IPC is 

concerned, none of the PWs including the complainant himself have deposed 

that accused persons have caused hurt to the complainant. The elements 

required under section 323 of IPC is completely absent in the evidence of the 

prosecution. Hence, the accused persons are not found guilty under section 

323 of IPC.  

13. In light of the above discussion, prosecution has failed to the guilt of the 

accused persons for the offences with which they were tried. Therefore, the 

accused persons namely (i) Abul Hussain, (ii) Moyez Ali, (iii) Fotik Dewani and 

(iv) Moynal Dewani, are not found guilty under section 447/34 and 323/34 of 

the IPC. Accordingly, they are acquitted of the said offences and set at liberty 

forthwith. 

14. The bail bond of the accused persons are extended for a period of six months. 

15. The judgment is delivered in open Court. 

16. The instant case, accordingly, stands disposed of on contest. 

17. Given under my hand and seal of this court on this 14th day of November, 

2019. 

 

(Siddarth Brook) 

Judicial Magistrate First Class 

DHUBRI. 
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APPENDIX 

 

Prosecution Witnesses  

1. PW1: Shri Shahjahan Mollah 

2. PW2: Shri  Saha Alom Mollah 

3. PW3: Shri  Surat Jamal Mollah 

4. PW4: Shri  Zakir Hussain 

5. PW5: Shri  Jahanuddin Mollah 

 

Defence Witnesses  

Nil 

Prosecution Exhibits  

None  

Court Witnesses 

1. Shri Shahjahan Mollah 

2. CW1: Shri  Jahanuddin Mollah 

3. CW2: Shri  Saha Alom 

4. CW3: Shri  Zakir Hussain 

5. CW4: Shri  Surat Jamal 

6. CW5: Shri Taher Ali 

Defence Exhibits  

None  

 

 

(Siddarth Brook) 

Judicial Magistrate First Class 

DHUBRI. 

 


